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Commission not to permit Cunningham's principals to benefit from
their misconduct. Indeed, as shown below, sound agency practice
requires that Nationwide's application be granted so that
Cunningham's principals will not be permitted to escape appropriate
administrative scrutiny of the Four Jacks application's proposal
to add forty feet in height to an existing tower.

The first misstatement in Cunningham's letter is the claim
that Nationwide, an FCC licensee, had no authority to correct
erroneocus information about its antenna tower's height. In fact,
the FCC expressly requireg its licensees to ensure that tower
height data be kept accurate. See 47 C.F.R. §§ 73.1690(b) (1) and
17.7. Nationwide's application, which was filed contemporaneously
with its notification to the FAA of the same facts, is the means
specified by Section 73.1690(b) (1) for maintaining the accuracy of
the FCC's antenna height records.

Cunningham's second misstatement is its false and dangerous-

suggestion that the FCC need not be advised of tower height
reductions. No source is identified for the unsubstantiated claim
in the February 11th letter that Cunningham was so "advised." In
any event, the experienced communications counsel who filed
Cunningham's letter is surely aware:

(1) that FCC and FAA rules make no distinction between height
increases and decreases with respect to licensees' plain
obligation to report all tower height alterations, gee, e.g.,
47 C.F.R. §§ 73.1690(b) (1), 17.7(a), 17.57, and 14 C.F.R. §§
77.13(a) (1), 77.5(b); and

(2) that it is the Commission's unambiguous policy that tower
height reductions as well as height increases may give rise
to air hazard navigation issues, gee, e.49.,

i , MM Dkt. No. 91-350, DAS1-1481 (released
December S, 1991).

It is remarkable that Cunningham, an entity owned by principals who
are both (1) applicants for a new FCC license and (2) current
broadcast licensees, would present such a reckless and plainly
false assessment of licensees' responsibilities.

-

Importantly, by its owners' own recent admission, Cunningham's
tower apparently has been at a different height from that reflected
in the FCC and FAA records for some period of time due to the
actions of Cunningham's owners in relocating their Station WBFF-TV
television antenna to a new location. See Four Jacks' Opposition
to Petition to Deny (File No. BPCT-910903KE), filed February 12,
1992, at 4. Cunningham's principals wrongfully never reported that
they had changed the tower's height either to the FCC, to the FAA,
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or to the National Ocean Service as required by FCC and FAA rules
so that the tower's actual height would be accurately reflected in
these agencies' databases and in the aeronautical charts based on
these databases. This failure to keep the appropriate governmental
bodies informed is a significant breach in Cunningham's owners'
public interest responsibility (1) as the sponsor of the height
change, see 14 C.F.R. 77.13(a)(1), and (2) as a Commission
licensee, gee 47 C.F.R. § 73.1690(b) (1) and § 17.57 (a rule whose
express purpose 1is to protect "the interest of safety in air
navigation").

Finally, Cunningham's February 1l1lth letter misleadingly omits
to disclose Cunningham's principals' true, improper purpose for
seeking to have Nationwide's correction of the record dismissed.
As noted above, it is Cunningham's owners themselves that are the
undisclosed parties who filed the application (BPCT-910903KE)
referenced in Cunningham's letter, the application on which their

letter would have the FCC rely to find that no notification is-

required. Cunningham/Four Jacks thus is actually seeking to
benefit from Cunningham's principals wrongful failure to report
the change in tower height. By falsely claiming in its application
that it would not raise the tower's height, Four Jacks seeks to
avoid the regulatory scrutiny which necessarily attaches to
proposals that would increase antenna heights.

It is axiomatic that an applicant cannot be permitted to
benefit from its own blatant misconduct. This is particularly true
here where the benefit which Cunningham's principals seek to obtain
is the avoidance of procedures designed to protect the safety of
life and property from air traffic hazards. For example,
Cunningham's principals appear to be trying to avoid the necessity
of advising the FAA that they propose to undertake new construction
at the tower that will increase its antenna height with a
;zanam;;;;ng_an;gnna because, under standard FAA procedures, this
will require an assessment of the electromagnetic interference that
may occur from transmitting at the proposed frequency at the
proposed location.

At a minimum, the Commission cannot permit Cunningham/Four
Jacks to evade its obligation to comply with FCC and FAA procedures
that exist td protect public safety. Nationwide's proper (though
tardy) notification to the FCC as to the facts concerning the
changed height of that licensee's antenna thus should be processed
and granted promptly.

In addition, the FCC's Antenna Survey Branch should

take notice of Nationwide's application and amend its

records to indicate that--contrary to the false claim of Four Jacks
Broadcasting Inc. in appllcatlon BPCT-910903KE--Four Jacks does
therein propose to raise the existing tower's height at this
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location. This fact is simply incontrovertible, and the tower's
existing height must be accurately recorded in the FCC and FAA
records so that proper procedures will be followed in processing
Four Jacks' application. Scripps Howard is separately arguing in
a Petition to Deny that Four Jacks' continuing pattern of
misconduct in concealing the true height of this tower, inter alia,
warrants the dismissal of its application.

Please contact the undersigned if you require any additional
information.

Sincerely,

Kenneth C. Howard, Jr.
Counsel to Scripps Howard
Broadcasting Company

07495:2789

9911091008

Attachment

cc: Chief, Mass Media Bureau, FCC
Chief, Video Services Division, FCC
Chief, Television Branch, FCC
Chief, Field Operations Bureau, FCC
Chief, Public Service Division, FCC
Chief, Antenna Survey Branch, FCC
Mr. Harold Becker, FAA
Mr. Frank Jordan, FAA
Martin R. Leader, Esq.
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VIA HAND-DELIVERY:

Ms. Donna Searcy

SOcrotntz

Federal Communicaticas Cormission
1919 M Street, N.W,

washington, D.C. 20854

Re: PFCC File No. BPH-311206IP
Dear Ms. Searcy:

This letter is written on behalf of Cunningham
Communications, Inc., the owner of the tower specified in the
sbove-referenced spplication. It has come to our atteation that
Nationwide Communications, Ianc. ("Natioawide”), a lessee of
anteana space oan our tower, without knowledge or notice to us as
the lessor/owner, has volunteered an application, the purpese of
which 18 "to report a decrease in the height of the anteanna
supporting structure.® (We have been advigsed that to effect a
reduction in tower height no application is necessary.)

The pugzooo of this letter is to request that the Commission
not change its database with regerd to the height of the antenna
stzucture because there is pending an application BPCT-910903KE
which proposes to use the aantenna structures presently authorized.
We have been advised by the Commission staff that no notification
with respect to tower height is necessary where there is a
pending application to use the full height of the tower.

Nationwide, the party seeking to change the Commission's
database is not the owner of the tower. Therefors its
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applicatiocn should be dismissed because it had no actual or
apparent authority for making its filing and because thers is a
pending proposal to use tne full height of the present structure.

Very truly yours,

/M/. h/*fi Z

artin R. Lesder

MRL/dp
3076-014

¢cc: Edward W. Humnmers, Jr., Esq.
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becc: Richard J. Janssen

Arnold Kleiner
Donald Zeifang

kch0749:d:199110\91008\ towar. 1tr



